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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
In re: 
 
EVELETH MINES LLC, 
d/b/a EVTAC MINING, 
THUNDERBIRD MINING CO., 
 
   Debtors. 
 

Chapter 11 
 

Bky. 03-50569 (GFK) 
 

Bky. 03-50641 (GFK) 
Jointly Administered 

 
MOTION OF THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS OF 
EVELETH MINES LLC AND THUNDERBIRD MINING CO. FOR AN ORDER 

DISALLOWING THE CLAIM OF THE STATE OF MINNESOTA  
(CLAIM NOS. 96 AND 111) 

 
 

TO: The Honorable Gregory F. Kishel, Chief United States Bankruptcy Judge and the Parties  
 set out in Local Rule 3007-1. 
 

1. The Official Committee of Unsecured Creditors of Eveleth Mines LLC, dba 

EVTAC Mining, and Thunderbird Mining Co. (the “Committee”) files this Motion (the 

“Motion”) objecting to the claims of the State of Minnesota, Claim Nos. 96 and 111.   

2. The Court will hold a hearing on the Motion at 1:30 p.m. on December 6, 2004 or 

soon thereafter as counsel may be heard in Courtroom No. 228B, U.S. Courthouse, 316 North 

Robert Street, St. Paul, Minnesota. 

3. Any response to the Motion must be filed and delivered not later than 

December 1, 2004 which is three days before the time set for hearing (excluding Saturdays, 

Sundays and holidays), or filed and served by mail not later than November 24, 2004 which is 

seven days before the time set for hearing (excluding Saturdays, Sundays and holidays).  

UNLESS A RESPONSE OPPOSING THE MOTION IS TIMELY FILED, THE COURT 

MAY ALLOW THE MOTION WITHOUT A HEARING. 
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4. The Court has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157 and 

1334, Rule 5005 of the Federal Rules of Bankruptcy Procedures (“Bankruptcy Rules”), and 

Local Rule 1070-1.  This proceeding is a core proceeding.  The petition commencing the chapter 

11 case of Eveleth Mines LLC, d/b/a EVTAC Mining (“Eveleth”) was filed on May 1, 2003.  

The petition commencing the chapter 11 case of Thunderbird Mining Co. (“Thunderbird” and 

together with Eveleth, collectively, the “Debtors”) was filed on May 15, 2003.  The cases are 

now pending in this Court and are being jointly administered. 

5. This Motion arises under 11 U.S.C. § 502(b)(1).  This Motion is filed under 

Bankruptcy Rule 9014 and Local Rules 3007-1 and 9013-1 through -3.  The Committee requests 

that the claims of the State of Minnesota against Eveleth, Claim Nos. 96 and 11, be disallowed in 

their entirety.   

6. Pursuant to §§ 502(a) and 1103(c)(5) of the Bankruptcy Code, the Committee has 

standing as a party in interest to bring this Motion. 

BACKGROUND 

7. On or about September 9, 2003, the State of Minnesota Department of Revenue 

(the “State”) filed Claim No. 96 against the Eveleth estate.  The claim was filed in the amount of 

$8,196,750.21, and was asserted as an unsecured priority claim under section 507(a)(8) of the 

Bankruptcy Code.  The claim asserted that a taconite production tax of $8,640,155.37 was due 

and owing for the year 2002.  The claim acknowledged that Eveleth had an offset in the amount 

of $437,945.85 representing a sales tax credit.   

8. Subsequently, on or about October 16, 2003, the State filed an amended proof of 

claim (Claim No. 111) against the Eveleth estate in the amount of $8,228,317.60, which was also 

asserted as an unsecured priority claim under section 507(a)(8).  In Claim No. 111 the State 
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reversed $31,567.39 of the sales tax credit, but in all other respects is identical to Claim No. 96 

(Claim No. 96 and 111 are collectively referred to herein as the “State’s Claim”). 

9. The Committee objects to the State’s Claim on the following basis: 

1. The Committee objects to the portion of the State’s Claim against the 
Eveleth estate based on the State’s taconit e production tax as Eveleth was 
not engaged in the production of taconite. 

2. If the Court determines that the State’s Claim for a taconite production tax 
is an allowed priority claim against the Eveleth estate, pursuant to 
Bankruptcy Code § 502(b)(3), the amount of the Claim must be limited to 
the value of the property on which the tax is asserted.  The Committee 
believes that the value of Eveleth’s real property is $0. 

A. The Taconite Tax is a Tax On the Mining and Production of Taconite, and Eveleth Did 
Not Produce Taconite. 

10. As set forth in the Memorandum of Law accompanying this Motion, the 

Minnesota taconite tax is imposed on the act of mining and producing taconite.   

11. Eveleth was the owner of mining rights under various mineral leases until the sale 

of those rights as described in paragraph 15 below. 

12. On December 23, 1996, Eveleth and Thunderbird entered into an agreement 

entitled “EVTAC Employment Services Agreement” (the “Mining Agreement”).  In accordance 

with the terms of the Mining Agreement, the activity of mining and producing iron ore on 

Eveleth’s real property was carried out by Thunderbird. 

EVTAC [Eveleth] hereby employs [Thunderbird], and [Thunderbird] 
hereby accepts such employment by EVTAC, to provide to EVTAC all 
labor and manual, clerical, supervisory, technical and professional and 
administrative services of every nature, character and description of 
hourly-rated and salaried Employees which are necessary to operate its 
Facilities and business  . . . .  Article 3.1 of the Mining Agreement. 

 
A true and correct copy of the Mining Agreement is attached hereto as Exhibit A and is 

incorporated herein by reference. 
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13. Accordingly, because the Minnesota taconite tax is an excise tax imposed on the 

act of mining and producing taconite, and because Eveleth did not mine or produce taconite, the 

portion of the State’s Claim based upon the Taconite Tax must be disallowed against Eveleth.  

B. In the Alternative, if the Court Determines the Taconite Tax is a Property Tax Allowable 
in the Eveleth Case, It Must be Allowed at $0 Pursuant to 11 U.S.C. § 502(b)(3). 

 
14. If the Court determines that the State’s Claim based upon the Taconite Tax is a 

valid claim as a property tax against the Eveleth estate, pursuant to § 502(b)(3) of the 

Bankruptcy Code such Claim must be disallowed to the extent that the Claim exceeds the value 

of Eveleth’s interest in real property. 

15. On November 26, 2003, this Court approved the sale by Eveleth of substantially 

all its assets to United Taconite LLC, pursuant to an Asset Purchase Agreement dated November 

12, 2003, as amended.  Under the Asset Purchase Agreement, United Taconite LLC paid the 

Eveleth estate $3 million in cash and assumed liabilities of $40 million, substantially all of which 

were associated with Eveleth’s real property.  The Asset Purchase Agreement is reflected at 

Docket No. 127 and the Court’s Order approving Eveleth’s execution, delivery and performance 

under the Asset Purchase Agreement is reflected at Docket No. 148.   

16. Since Eveleth’s real property was burdened by environmental and reclamation 

obligations in the approximate amount of $40 million, under § 502(b)(3) of the Bankruptcy Code 

the State’s Claim must be valued at $0. 

17. Pursuant to Local Rule 9013-2(a), this motion is verified and is accompanied by a 

memorandum of law, a proposed order, and proof of service. 

18. Pursuant to Local Rule 9013-2(c), the Committee gives notice that it may, if 

necessary, call Howard Hilshorst, former President of the Debtors, whose last known business 

address is c/o of Michael L. Meyer, Ravich Meyer Kirkman McGrath & Nauman, 4545 IDS 
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Center, 80 South Eighth Street, Minneapolis MN  55402 to testify as to the factual basis of the 

Motion and David L. Foster, the District Director of the United Steelworkers of America, AFL-

CIO, CLC, District 11, 2829 University Avenue, SE, #100, Minneapolis MN  55414. 

 WHEREFORE, the Committee respectfully requests that the State’s Claim be disallowed 

and expunged, and prays for such other relief as the Court may deem just and equitable. 

Dated:   November 4, 2004 
 

e/Jane S. Welch  
Jane S, Welch, Esq. (MN I.D. #141380) 
RIDER BENNETT, LLP 
33 South Seventh Street, Suite 2000 
Minneapolis MN  55402 
Telephone:  612-340-7936 
Fax:  612-340-7900 
 
and 
 
Paul M. Singer, Esq. (PA I.D. 00286) 
Nicholas R. Pagliari, Esq. (PA I.D. 87877) 
REED SMITH LLP 
435 Sixth Avenue 
Pittsburgh, PA 15219 
Telephone:  412-288-3114 
Fax:  412-288-3063 
 
Counsel to the Official Committee of Unsecured 
Creditors 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
In re: 
 
EVELETH MINES LLC, 
d/b/a EVTAC MINING, 
THUNDERBIRD MINING CO., 
 
   Debtors. 
 

Chapter 11 
 

Bky. 03-50569 (GFK) 
 

Bky. 03-50641 (GFK) 
Jointly Administered 

 
MEMORANDUM OF LAW IN SUPPORT OF THE  

MOTION OF THE OFFICIAL COMMITTEE OF UNSECURED CREDITORS OF 
EVELETH MINES LLC AND THUNDERBIRD MINING CO. FOR AN ORDER 

DISALLOWING THE CLAIM OF THE STATE OF MINNESOTA (CLAIM NOS. 96 
AND 111) 

 
 

 The Committee of Unsecured Creditors of Eveleth Mines LLC, dba EVTAC Mining, and 

Thunderbird Mining Co. (the “Committee”) has filed a motion objecting to the Claims of the 

State of Minnesota, Claim Nos. 96 and 111 (the “Claim”).  Since cause exists for disallowing the 

Claim, the Committee urges the Court to grant the motion. 

FACTS 

 The facts set forth in this memorandum are drawn from the Committee’s verified motion. 

DISCUSSION 

 A. The Taconite Tax is Not a Property Tax. 
 
 The Minnesota taconite tax is a tax imposed upon the mining and production of taconite.  

The tax is levied on taxable tons and is determined by taking the average tons of taconite 

produced during the then current year and the previous two production years and multiplying the 
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average for the three-year period times a tax rate for that tax year.1  Minn. Stat. §§ 298.24--.282 

(2000) govern the imposition, assessment, collection and distribution of the taconite production 

tax. (The tax is hereinafter referred to as the “Taconite Tax”). 

 The text of the statute enacting the Taconite Tax states that it is imposed on “mining and 

quarrying and … upon the production of iron ore …”  Minn. Stat. § 298.24 (2003).  Thus, the tax 

is not a property tax but an excise tax.  In fact, the statute says the tax is “in lieu of all other taxes 

upon . . . the lands in which they [taconite iron sulfides, etc.] are contained . . . .”  Minn. Stat. 

§ 298.25. 

 Pursuant to Article 3.1 of the Mining Agreement, which is attached to the Committee’s 

Motion as Exhibit A, Eveleth contracted the activity of mining and producing taconite to 

Thunderbird Mining Company.  Thus, Eveleth was not itself conducting mining or taconite 

production.   

 Since Eveleth did not engage in the mining of taconite but rather only held an interest in 

real estate on which those mining operations were conducted, the State may not assert a claim for 

the Taconite Tax against Eveleth.  Accordingly, the portion of the State’s Claim based upon the 

Taconite Tax must be dismissed.  See, e.g., In re LTV Steel Company, Inc., 264 B.R. 455, 476 

(Bankr. N. Ohio 2001), where the Court rejected the State’s argument that the Taconite Tax was 

an ad valorum property tax and characterized the tax as an excise tax on the activity of mining 

and producing taconite. 

                                                 
1 This rate is determined by multiplying the prior year’s rate by the percentage change in the Gross 
Domestic Product Implicit Price Deflator (“GDPIPD”) from the fourth quarter of the second preceding 
year to the fourth quarter of the preceding year.  The U.S. Department of Commerce publishes the 
GDPIPD monthly. 
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 B. If the Court Determines the Taconite Tax is a Property Tax Properly Allowable 
Against the Eveleth Estate, It Must Be Allowed in the Amount of $0 Pursuant to 
Section 502(b)(3). 

 
 Although the question of whether an assessment is a tax and the nature thereof is a matter 

of federal law, see LTV supra, the Minnesota Supreme Court has held that the taconite tax is a 

property tax.  Erie Mining Co. v. Commissioner of Revenue, 343 N.W. 2d 261 (Minn. 1984).  If 

the Court finds as a matter of federal law that the Taconite Tax is a property tax allowable as a 

priority unsecured claim against Eveleth’s estate, the State’s Claim must be reduced to $0 

inasmuch as Eveleth’s real property was subject to reclamation and other environmental 

liabilities in an amount of $40 million.  See, Section 2.5(a) of the Asset Purchase Agreement 

dated November 12, 2003, as amended, reflected on the Court’s Docket at No. 127. 

 Section 502(b)(3) of the Bankruptcy Code provides that the court shall allow a claim, 

“except to the extent that-- . . . (3) if such claim is for a tax assessed against property of the 

estate, such claim exceeds the value of the interest of the estate in such property.”  11 U.S.C. § 

502(b)(3).  Because Eveleth’s real property had negative value at the time of sale to United  
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Taconite as set forth in the Asset Purchase Agreement, the State’s Claim, if it is to be allowed, 

must be allowed at $0.  See, e.g., In re Spruill, 78 B.R. 766, 770 (Bankr. ED.N.C. 1987). 

 
Dated: November 4, 2004 

e/Jane S. Welch  
Jane S. Welch, Esq. (MN I.D. #141380) 
RIDER BENNETT, LLP 
33 South Seventh Street, Suite 2000 
Minneapolis MN  55402 
Telephone:  612-340-7936 
Fax:  612-340-7900 
 
and 
 
Paul M. Singer, Esq. (PA I.D. 00286) 
Nicholas R. Pagliari, Esq. (PA I.D. 87877) 
REED SMITH LLP 
435 Sixth Avenue 
Pittsburgh, PA 15219 
Telephone:  412-288-3114 
Fax:  412-288-3063 
 
Counsel to the Official Committee 
of Unsecured Creditors 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 

In Re: 

EVELETH MINES LLC, 
d/b/a EVTAC MINING, 
THUNDERBIRD MINING CO., 

     
    

 Debtors. 

 
 

Chapter 11  
 BKY Case No. 03-50569 (GFK) 

 
BKY 03-50641 (GFK) 
Jointly Administered 

 
 

 
 

 
 

UNSWORN CERTIFICATE OF SERVICE 
 
 

I, Sherry M. Grampre, state under penalty of perjury that I am a legal administrative 
assistant in the office of Rider Bennett, LLP, 333 South Seventh Street, Suite 2000, Minneapolis, 
Minnesota 55402, and that on the 4th day of November, 2004, I made service of the following 
documents: 

 
1.    Motion of the Official Committee of Unsecured Creditors of Eveleth 

Mines LLC and Thunderbird Mining Co. for an Order Disallowing the 
Claim of the State of Minnesota (Claim Nos. 96 and 111); 

2.    Verification; 

3.    Memorandum of Law in Support of the Motion; and 

4.    Order. 

on the party(s) listed below, by messenger to said party(s) a copy thereof, directed to the 
following: 

Michael L. Meyer, Esq. 
Ravich Meyer Kirkman McGrath & 
Nauman, P.A. 
80 South Eighth Street 
Suite 4545 
Minneapolis, MN 55402-2225 
  

Minnesota Department of Revenue 
Collection Enforcement 
Bankruptcy Section 
600 North Robert Street 
St. Paul, MN 55101 

Michael Fadlovich 
United States Trustee 
1015 U.S. Courthouse 
300 South Fourth Street 
Minneapolis, MN 55415 
 

 

 
 

Dated:  November 4, 2004     e/Sherry M. Grampre 



 

1193722-1 

-11- 
 

 
UNITED STATES BANKRUPTCY COURT 

DISTRICT OF MINNESOTA 
 

In re: 
 
EVELETH MINES LLC, 
d/b/a EVTAC MINING, 
THUNDERBIRD MINING CO., 
 
   Debtors. 
 

Chapter 11 
 

Bky. 03-50569 (GFK) 
 

Bky. 03-50641 (GFK) 
Jointly Administered 

 
ORDER DISALLOWING THE CLAIM OF THE STATE OF MINNESOTA 

AGAINST EVELETH MINES, LLC 
(CLAIM NOS. 96 AND 111) 

 
 
 

 The Motion to of the Committee of Unsecured Creditors objecting to Claim Nos. 96 and 

111 filed by the State of Minnesota came on for hearing before the undersigned on 

___________, 2004.  Appearances, if any, are noted on the record. 

 Based upon the arguments of counsel, all of the files, records and proceedings 

herein, the Court being advised in the premises, and the Court’s Findings of Fact and 

Conclusions of Law, if any, having been stated orally and recorded in open court following the 

close of evidence: 

 IT IS HEREBY ORDERED THAT: 

 1. Claim Nos. 96 and 111 are hereby disallowed to the extent that such 

claims are based upon the Minnesota Taconite Tax.  Minn. Stat. § 298.24. 

Dated:  ____________, 2004   ________________________________ 
     The Honorable Gregory F. Kishel 
     United States Bankruptcy Judge 
 




